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The Freedom of Information Act requires federal agencies to make
their records promptly available to any person who makes a proper request
for them." To provide a general overview of the Act's procedural require
ments, this section first will discuss the new executive order on the FOIA,
Executive Order 13,392, followed by a roughly chronological discussion of
how a typical FOIA request is processed -- from the point of determining
whether an entity in receipt of a request is subject to the FOIA in the first
place to the review of an agency's initial decision regarding a FOIA request
on administrative appeal. (The subject of fees under the Act is discussed
more fully and separately under Fees and Fee Waivers, below.) In admin
istering the Act's procedural requirements, agencies should remember
Executive Order 13,392's reminder that "FOIA requesters are seeking a

%(...continued)
"Improving Agency Disclosure of Information," 8, 12 (Oct. 16, 2006), avail
able at http://www.usdoj.gov/oip/ag report to president 13392.pdf (em
phasizing "particular[] importan|ce]" of FOIA Web sites and also agency
use of "FOIA Intranet site[s]" for more efficient FOIA administration); FOIA
Post, "Executive Order 13,392 Implementation Guidance" (posted 4/27/06)
(advising that overall FOIA Web site improvement is "particularly worth
while area for agency attention"); FOIA Post, "Electronic Compilation of
E-FOIA Implementation Guidance" (posted 2/28/03) (urging agencies to
"redouble their efforts to ensure complete E-FOIA compliance"); FOIA Post,
"Follow-Up Report on E-FOIA Implementation Issued" (posted 9/27/02)
(discussing continued congressional focus on governmentwide implemen
tation of FOIA's electronic availability requirements); FOIA Post, "FOIA
Officers Conference Scheduled" (posted 9/17/02) (scheduling government-
wide FOIA officers conference to focus on 2002 GAO Report as "basis for all
agencies to review and improve wherever necessary their compliance with
E-FOIA's requirements"); FOIA Post, "GAO E-FOIA Implementation Report
Issued" (posted 3/23/01) (advising that agencies must take all steps neces
sary to "both attain[] and maintain|[] proper compliance with all of [the
FOIA's] electronic availability requirements"); FOIA Post, "Agencies Contin
ue E-FOIA Implementation" (posted 3/14/01) (identifying prospective GAO
report as "excellent basis upon which all agencies can review their E-FOIA
implementation compliance").

'5U.S.C. § 552(a)(3)(A) (2000 & Supp. IV 2004) (providing that "each
agency, upon any request for records which (i) reasonably describes such
records and (ii) is made in accordance with published rules stating the
time, place, fees (if any), and procedures to be followed, shall make the rec
ords promptly available to any person"). But see id. at § 552(a)(3)(E) (pro
hibiting, as of 2002, certain agency FOIA disclosures to foreign govern
ments or representatives of such governments); see also FOIA Post, "FOIA
Amended by Intelligence Authorization Act" (posted 12/23/02) (advising on
2002 FOIA amendments' implementation).

> Exec. Order No. 13,392, 70 Fed. Reg. 75,373 (Dec. 14, 2005).
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service from the Federal Government and should be treated as such.” Ac
cordingly, agencies should strive to "carefully consider [all] FOIA requests
and handle them "courteously and appropriately."

néd

Executive Order 13,392

On December 14, 2005, the President issued Executive Order 13,392,
entitled "Improving Agency Disclosure of Information," which contains sev
eral statements of governmentwide FOIA policy as well as many specific
requirements in the areas of customer service, planning, and reporting that
affect all federal agencies in their administration of the Act.® This first-of
its-kind FOIA executive order established a "citizen-centered" and "results
oriented"® policy for improving the Act's administration throughout the ex
ecutive branch; it draws new attention to the difficulties presented by
agency backlogs of pending FOIA requests;’ and it places new obligations

*Id. at Sec. 1(b).

* Attorney General's Memorandum for Heads of All Federal Departments
and Agencies Regarding the Freedom of Information Act (Oct. 12, 2001), re_
printed in FOIA Post (posted 10/15/01) (Attorney General FOIA policy
memorandum encouraging all federal agencies to make "careful[] . . . dis
closure determinations under the FOIA" and also to "consult with the De
partment of Justice's Office of Information and Privacy when significant
FOIA issues arise").

* Exec. Order No. 13,392, Sec. 1(b); see also id. at Sec. 2(c) (establishing
FOIA Requester Service Centers and FOIA Public Liaisons in order to "en
sure appropriate communication with FOIA requesters"); id. at Sec. 2(c)(ii)
(directing that FOIA Public Liaisons must seek to ensure service-oriented
responses to FOIA requests and FOIA-related inquiries); FOIA Post, "Exec
utive Order 13,392 Implementation Guidance" (posted 4/27/06) (Part 1.13.)
(advising that politeness and courtesy are "integral to the overall 'custom
er-service' policy of the executive order"); id. at (Part IV.8.) (encouraging
agencies to include in their improvement plans even "seemingly small or
slight improvements" in areas such as politeness and courtesy); President
ial Memorandum for Heads of Departments and Agencies Regarding the
Freedom of Information Act, 29 Weekly Comp. Pres. Doc. 1999 (Oct. 4,
1993), reprinted in FOIA Update, Vol. XIV, No. 3, at 3.

® Exec. Order No. 13,392, 70 Fed. Reg. 75,373 (Dec. 14, 2005).
71d. at Sec. 1(b), (d).
® Id. at Sec. 1(c), (d).

° See id. at Sec. 3(a)(i) (instructing the newly appointed Chief FOIA Of
ficer of each agency to conduct a review of FOIA operations in order to
evaluate "the extent to which . . . requests for records have not been re
sponded to within the statutory time limit"); id. at Sec. 3(a)(v) (instructing

(continued...)
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on all agencies to be met by specified deadlines.™

Most fundamentally, Executive Order 13,392 emphasizes the import
ance of the Freedom of Information Act to "[t]he effective functioning of our
constitutional democracy"" and reminds all agencies that "FOIA requesters
are seeking a service from the Federal Government and should be treated
as such."”? Accordingly, it states an overall policy of responding to FOIA
requests "courteously and appropriately" and in ways that permit FOIA re
questers to "learn about the FOIA process" -- most particularly, "about the
status of a person's FOIA request."”® It calls upon all federal agencies to
discharge their FOIA responsibilities in an efficient as well as "results
oriented" manner and to "achieve tangible, measurable improvements in
FOIA processing."* Its goal is to "improve service and performance" and
"increase efficiency" in agency FOIA operations, "thereby strengthening
compliance with the FOIA" and minimizing both "disputes and related liti
gation" arising under it."®

Toward that end, Executive Order 13,392 directed all federal agen
cies subject to the FOIA to, among other things, take the following basic
steps:

(1) Designate within thirty days a senior official of each agency (at
the Assistant Secretary or equivalent level), to serve as the Chief FOIA

%(...continued)
each Chief FOIA Officer to "identify ways to eliminate or reduce [agency's]
backlog"); id. at Sec. 3(b)(ii) (requiring that Chief FOIA Officer's improve
ment plan include "specific activities that the agency will implement to
eliminate or reduce" its backlog); see also FOIA Post, "Executive Order
13,392 Implementation Guidance" (posted 4/27/06) (Part 1.12.) (stating that
backlog reduction/elimination "should be a major underpinning of the im
plementation plans" of all agencies with backlogs).

% See, e.g., Exec. Order No. 13,392, Sec. 2(a) (requiring designation of
Chief FOIA Officer in each agency); id. at Sec. 3(c)(i) (requiring develop
ment of individual agency FOIA Improvement Plans); id. at Sec. 4(a) (re
quiring Attorney General report to President on agency FOIA implemen
tation).

"'1d. at Sec. 1(a).
2 1d. at Sec. 1(b).

" Id.; see also FOIA Post, "Executive Order 13,392 Implementation Guid
ance" (posted 4/27/06) (Part 1.4.) (stating that agencies should ensure that
FOIA Reference Guides "remain comprehensive and up to date" in light of
effectiveness of guides in increasing public awareness of FOIA).

* Exec. Order No. 13,392, Sec. 1(c).

" Id. at Sec. 1(c), (d).



PROCEDURAL REQUIREMENTS

Officer of that agency."®

(2) Establish one or more FOIA Requester Service Centers (Center),
as appropriate, to serve as the first place that FOIA requesters can con
tact in order to seek information concerning the status of their FOIA re
quests and appropriate information about the agency's FOIA responses.
The Center must include appropriate staff to receive and respond to in
quiries from FOIA requesters."’

(3) Designate one or more agency officials, as appropriate, as FOIA
Public Liaisons, who may serve in the Center or who may serve in a sepa
rate office. FOIA Public Liaisons serve as supervisory officials to whom a
FOIA requester can raise concerns about the service the FOIA requester
received from the Center, following an initial response from the Center
staff.'®

(4) Conduct a review of the agency's FOIA operations in order to de
termine whether agency practices are consistent with the policies set forth
in the Executive Order."

(5) Develop, in consultation as appropriate with the staff of the agen
cy (including the FOIA Public Liaisons), the Attorney General, and the
OMB Director, an agency-specific plan to ensure that the agency's adminis
tration of the FOIA is in accordance with applicable law and the policies
set forth in the Executive Order.”

(6) Submit a report to the Attorney General and the OMB Director
that summarizes the results of the agency's review and encloses a copy of
the agency's FOIA Improvement Plan under the Executive Order.?!

(7) Include in the agency's annual FOIA reports for fiscal years 2006
and 2007 a report on the agency's development and implementation of its
FOIA Improvement Plan and on the agency's performance in meeting the
milestones set forth in that plan, consistent with Department of Justice
guidance.?

To facilitate the reviews, the development of FOIA Improvement

'® Id. at 2(a).

7 1d. at 2(c)(i).

' Id. at 2(c)(ii).

¥ See id. at 3(a).

* See id. at 3(b)(i).
*! See id. at 3(c)(i).

** See id. at 3(c)(ii).
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Plans, and other implementation efforts required under Executive Order
13,392, the Department of Justice conducted several governmentwide con
ferences for Chief FOIA Officers and key FOIA personnel.”® The Depart
ment of Justice also provided extensive written guidance to all agencies on
their implementation of Executive Order 13,392, in the further exercise of
the Attorney General's guidance authority under it.** This formal guidance,
which was issued on April 26, 2006, was distributed to all agencies at one
of the earliest guidance conferences and also is widely available on the
Justice Department's FOIA Web site.?® It contained discussions of more
than two dozen potential improvement areas for possible inclusion in agen
cy plans, set forth a standard template for the uniform development and
presentation of all plans, included supplemental guidelines on the use of
agency annual FOIA reports for reporting the results of Executive Order
13,392's implementation, and also addressed a breadth of questions and
guidance points in further aid of the executive order's implementation.?®

Under Executive Order 13,392, an agency's Chief FOIA Officer holds
"agency-wide responsibility for efficient and appropriate compliance with
the FOIA."” The Department of Justice maintains a comprehensive list of
all Chief FOIA Officers on its FOIA Web site.”® Each agency also must have
established one or more operating groups or units (depending upon agency
size and degree of decentralization), called "FOIA Requester Service Cen
ters," for the purpose of facilitating better agency communications with

?® See Implementing FOIA [Freedom of Information Act] - Assessing
Agency Efforts to meet FOIA Requirements: Hearing Before the Subcomm.
on Information Policy, Census, and National Archives of the Comm. on
Oversight and Government Reform, 110th Cong. (2007) (statement of Mela
nie Ann Pustay, Acting Director, Office of Information and Privacy), availa
ble at http://www.usdoj.gov/oip /foia30.pdf (discussing extensive Depart
ment of Justice executive order coordination efforts); Implementing FOIA
[Freedom of Information Act] - Does the Bush Administration Executive Or
der Improve Processing?: Hearing Before the Subcomm. on Government
Management, Finance and Accountability of the Comm. on Government
Reform, 109th Cong. (2006), available at http://www.usdoj.gov/oip/
metcalfe foia testimony07252006.pdf (same)

?* See id. at Sec. 4(b); see also id. at Sec. 3(b)(i).

?* See FOIA Post, "Executive Order 13,392 Implementation Guidance"
(posted 4/27/06) (containing potential improvement areas for possible
inclusion in FOIA Improvement Plans).

* See id.
?’ Exec. Order No. 13,392, Sec. 2(b)(i).
?® See http://www.usdoj.gov/04foia/chieffoiaofficers.html.
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FOIA requesters.” Under Executive Order 13,392, each such Center "shall
serve as the first place that a FOIA requester can contact to seek informa
tion concerning the status of the person's FOIA request.”® Executive Order
13,392 emphasizes that all such FOIA Centers must have "appropriate staff
to receive and respond to inquiries from FOIA requesters.""

In addition to the basic staff to be made available to respond to FOIA
requesters' inquiries about their requests in these new FOIA Requester
Service Centers, each agency also must designate one or more supervisory-
level employees to serve as "FOIA Public Liaisons" either inside or outside
of its FOIA Requester Service Center.** Executive Order 13,392 states that
in establishing and maintaining these FOIA positions, agencies "shall use,
as appropriate, existing agency staff and resources."® As further specified
by Executive Order 13,392, FOIA Public Liaisons must among other things
serve as "supervisory officials to whom a FOIA requester can raise con
cerns about the service the FOIA requester has received from the FOIA Re
quester Service Center, following an initial response from the FOIA Re
quester Service Center staff."* Furthermore, the Department of Justice has
called upon all FOIA Public Liaisons to take responsibility for ensuring that
absolutely all personnel at their agencies who work with the FOIA (i.e., ev
en "program personnel' whose primary job responsibilities are not FOIA-
related) have been fully educated about Executive Order 13,392's policies
and customer-service principles.* Both agencies and requesters should

9 See Exec. Order No. 13,392, Sec. 2(c)(i); see also FOIA Post, "Executive
Order 13,392 Implementation Guidance" (posted 4/27/06) (observing that
FOIA Requester Service Center will perform "customer feedback" function).

% Exec. Order No. 13,392, Sec. 2(c)(i); see also FOIA Post, "Executive Or
der 13,392 Implementation Guidance" (posted 4/27/06) (recognizing that a
FOIA Requester Service Center may answer questions other than those re
lating to the status of a FOIA request "where appropriate as a matter of
discretion").

%! Exec. Order No. 13,392, Sec. 2(c)(i); see also id. at Sec. 2(c)(iv) (placing
emphasis on staffing requirement).

%2 See id. at Sec. 2(c)(ii) (noting that FOIA Public Liaisons "may serve in
a separate office").

¥ 1d. at Sec. 2(c)(iv).
% Id. at Sec. 2(c)(ii).

% See FOIA Post, "Executive Order 13,392 Implementation Guidance"
(posted 4/27/06) (stressing that the Office of Information and Privacy would
be "urging any agency that has not already done so to conduct an in-house
training session on the policies of Executive Order 13,392 for all of its FOIA
personnel"); Implementing FOIA [Freedom of Information Act] - Assessing
Agency Efforts to meet FOIA Requirements: Hearing Before the Subcomm.

(continued...)
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bear in mind that neither the FOIA Requester Service Centers nor the FOIA
Public Liaisons are avenues of administrative appeal.®

Most significantly, Executive Order 13,392 required each Chief FOIA
Officer to "conduct a review of the agency's FOIA operations to determine
whether agency practices are consistent with the policies" that it set
forth.” Each Chief FOIA Officer was required to examine and evaluate a
range of the agency's FOIA-related activities, including "ways to eliminate
or reduce its FOIA backlog" where applicable.*

Executive Order 13,392 next required all agencies, based upon the re
views conducted by their new Chief FOIA Officers, to prepare "agency
specific plan[s]" for improvement of their administration of the Act.** Each
agency's plan was required to be sent to both the Justice Department and
OMB, together with a report that "summarizes the results of' the agency's
FOIA review, by June 14, 2006.*° The Department of Justice has received
those reports and has made them available at a single location on its FOIA
Web site for convenient reference as well.*!

%(...continued)
on Information Policy, Census, and National Archives of the Comm. on
Oversight and Government Reform, 110th Cong. (2007) (statement of Mela
nie Ann Pustay, Acting Director, Office of Information and Privacy), availa
ble at http://www.usdoj.gov/oip /foia30.pdf (describing special training
conference conducted by OIP for FOIA Public Liaisons at all federal agen
cies).

% See Exec. Order No. 13,392, Sec. 7(b)(iii) (emphasizing that Executive
Order 13,392 "is not intended to, and does not, create any right or benefit,
substantive or procedural, enforceable at law or in equity").

% 1d. at Sec. 3(a).

% 1d. at Sec. 3(a)(v); see also id. at Sec. 3(a)(i)-(v) (specifying range of
matters to be reviewed).

% 1d. at Sec. 3(b)(i); see also FOIA Post, "Executive Order 13,392 Imple
mentation Guidance" (posted 4/27/06) (listing twenty-seven possible areas
of improvement).

* Exec. Order No. 13,392, Sec. 3(c)(i) (requiring head of each agency to
submit FOIA Improvement Plans "no later than 6 months from the date of
this order [December 14, 2005]"); see also FOIA Post, "Executive Order
13,392 Implementation Guidance" (posted 4/27/06) (urging all agencies to
submit improvement plans by "no later than" June 14).

*! See U.S. Department of Justice, "Agency FOIA Improvement Plans
Under E.O. 13,392," available at http://www.usdoj.gov/04foia/agency
improvement.html; see also Attorney General's Report to the President
Pursuant to Executive Order 13,392, Entitled "Improving Agency Disclosure

(continued...)
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Under Executive Order 13,392, each agency then was required to re
port on the results it had achieved under its plan in a new section of its
regular annual FOIA report.* The new Section XII for Fiscal Year 2006 con
tained a narrative description of each agency's progress in meeting its
milestones and goals under its FOIA Improvement Plan, as well as a de
scription of any failure to meet a milestone or goal.** These annual reports
have been posted on the Department of Justice's Web site.*

Notably, Executive Order 13,392 provides for specific consequences
and corrective actions in the event that a milestone in an agency's plan is
not met.** For any agency that does not meet a milestone set forth in its
FOIA Improvement Plan, "the head of the agency shall: (A) identify this
deficiency in the annual FOIA report to the Attorney General; (B) explain in
the annual report the reasons for the agency's failure to meet the milestone,;
(C) outline in the annual report the steps that the agency has already
taken, and will be taking, to address the deficiency; and (D) report this
deficiency to the President's Management Council."*

Lastly, Executive Order 13,392 authorized the Attorney General to re
view these agency FOIA Improvement Plans in order to provide to the
President "appropriate recommendations on administrative or other agency
actions" for purposes of future governmentwide FOIA administration.*’” Un
der the Executive Order, the Attorney General timely submitted his first
such report and recommendations to the President on October 16, 2006.*

*!(...continued)
of Information," 6 & n.14 (Oct. 16, 2006), available at http://www.usdoj.gov/
oip/ag report to president 13392.pdf (describing "ease of reference" af
forded).

* Exec. Order No. 13,392, Sec. 3(c)(ii); see also 5 U.S.C. § 552(e)(1) (2000
& Supp. IV 2004) (establishing February 1 of each year as deadline for filing
annual FOIA reports).

* See Annual FOIA Reports, available at http://www.usdoj.gov/oip
/fy06.html.

*1d.
* See Exec. Order No. 13,392, Sec. 3(c)(iii)(A)-(D).

* 1d.; see also FOIA Post, "Executive Order 13,392 Implementation
Guidance" (posted 4/27/06) (emphasizing that notwithstanding conse
quences contemplated in order for any deficiency, agencies should strive to
set "reasonably aggressive goals").

*"1d. at Sec. 4(a).

* See Attorney General's Report to the President Pursuant to Executive
Order 13,392, Entitled "Improving Agency Disclosure of Information," 15-16
(continued...)
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Executive Order 13,392 provides for two further such Attorney General re
ports to the President, first on June 1, 2007 and again on June 1, 2008.%
These reports will be based on a comprehensive review of each agency's
implementation activities as reflected in the new Section XII of their annual
FOIA reports.”®

Entities Subject to the FOIA

Agencies within the executive branch of the federal government, in
cluding the Executive Office of the President and independent regulatory
agencies, are subject to the provisions of the FOIA.®' However, the FOIA
does not apply to entities that "are neither chartered by the federal govern
ment [n]or controlled by it."*? Thus, it is settled that state, local, and for

*(...continued)
(Oct. 16, 2006), available at http://www.usdoj.gov/oip/ag_report to
president 13392.pdf (recommending governmentwide general FOIA ad
ministration improvements in areas of acknowledgment letters, FOIA form
reviews, and technology initiatives).

* See Exec. Order No. 13,392, Sec. 4(a).
0 1d.
*1 5 U.S.C. § 552(f)(1) (2000 & Supp. IV 2004).

> H.R. Rep. No. 93-1380, at 14 (1974), reprinted in House Comm. on Gov't
Operations and Senate Comm. on the Judiciary, 94th Cong., 1st Sess., Free
dom of Information Act and Amendments of 1974 (P.L. 93-502) Source Book:
Legislative History, Texts, and Other Documents at 231-32 (1975); see For-
sham v. Harris, 445 U.S. 169, 179-80 (1980) (holding that private grantee of
federal agency is not itself subject to FOIA); Missouri v. U.S. Dep't of Interi
or, 297 F.3d 745, 750 (8th Cir. 2002) (“The provision of federal resources,
such as federal funding, is insufficient to transform a private organization
into a federal agency."); Pub. Citizen Health Research Group v. HEW, 668
F.2d 537, 543-44 (D.C. Cir. 1981) (stating that medical peer review commit
tees are not agencies under FOIA); Irwin Mem'l Blood Bank v. Am. Nat'l
Red Cross, 640 F.2d 1051, 1057 (9th Cir. 1981) (determining that American
National Red Cross is not an agency under FOIA); Holland v. FBI, No. 04
2593, slip op. at 8 (N.D. Ala. June 30, 2005) (concluding that American Na
tional Red Cross is not federal agency under FOIA (citing Irwin Mem'l
Blood Bank, 640 F. Supp. 2d 1051)); Gilmore v. U.S. Dep't of Energy, 4 F.
Supp. 2d 912, 919-20 (N.D. Cal. 1998) (finding that privately owned labora
tory that developed electronic conferencing software, for which govern
ment owned nonexclusive license regarding its use, is not "a government-
controlled corporation" as it is not subject to day-to-day supervision by fed
eral government, nor are its employees or management considered govern
ment employees); Leytman v. N.Y. Stock Exch., No. 95 CV 902, 1995 WL
761843, at *2 (E.D.N.Y. Dec. 6, 1995) (relying on Indep. Investor Protective

(continued...)
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eign governments,’® municipal corporations,® the courts,”® Congress,®®

*%(...continued)
League v. N.Y. Stock Exch., 367 F. Supp. 1376, 1377 (S.D.N.Y. 1973), to find
that although "[t]he Exchange is subject to significant federal regulation
. .. it is not an agency of the federal government"); Rogers v. U.S. Nat'l Re
connaissance Office, No. 94-B-2934, slip op. at 7 (N.D. Ala. Sept. 13, 1995)
(observing that "[t]he degree of government involvement and control over
[private organizations which contracted with government to construct of
fice facility is] insufficient to establish companies as federal agencies for
purposes of the FOIA"); see also FOIA Update, Vol. XIX, No. 4, at 2 (noting
the FOIA's applicability to certain research data generated by private
grantees of federal agencies, pursuant to the Omnibus Consolidated and
Emergency Supplemental Appropriations Act for Fiscal Year 1999, Pub. L.
No. 105-277, 112 Stat. 2681 (1998), as implemented by OMB Circular A-110,
"Uniform Administrative Requirements for Grants and Agreements with In
stitutions of Higher Education, Hospitals, and Other Non-Profit Organiza
tions," 64 Fed. Reg. 54,926 (Oct. 8, 1999)). But see Moye, O'Brien, O'Rourke,
Hogan & Pickert v. Nat'l R.R. Passenger Corp., 376 F.3d 1270, 1277 n.5 (11th
Cir. 2004) (Although [defendant] Amtrak is not a federal agency, it must
comply with FOIA" (citing 49 U.S.C. § 24301(e) (2000))); Cotton v. Adams,
798 F. Supp. 22, 24 (D.D.C. 1992) (holding that the Smithsonian Institution
is an agency under the FOIA on basis that it "performs governmental func
tions as a center of scholarship and national museum responsible for the
safe-keeping and maintenance of national treasures"), holding questioned
on appeal of award of attorney fees sub nom. Cotton v. Heyman, 63 F.3d
1115, 1123 (D.C. Cir. 1995) (noting that the Smithsonian Institution could
"reasonably interpret our precedent to support its position that it is not an
agency under FOIA"); Ass'n of Cmty. Orgs. for Reform Now v. Barclay, No.
3-89-409T, slip op. at 8 (N.D. Tex. June 9, 1989) (holding that federal home
loan banks are agencies under FOIA); cf. Dong v. Smithsonian Inst., 125
F.3d 877, 879 (D.C. Cir. 1997) (holding that the Smithsonian Institution is
not an agency for purposes of the Privacy Act of 1974 (5 U.S.C. § 552a (2000
& Supp. IV 2004)), as it is neither an "establishment of the executive
branch" nor a "government-controlled corporation").

* See, e.g., Blankenship v. Claus, 149 F. App'x 897, 898 (11th Cir. Sept. 7,
2005); Wright v. Curry, 122 F. App'x 724, 725 (5th Cir. 2004) (explaining that
state agencies are "expressly exclude[d]" from scope of FOIA); Moore v.
United Kingdom, 384 F.3d 1079, 1089-90 (9th Cir. 2004) (finding that "[n]o
cause of action lies under FOIA against a foreign government"); Lau v. Sul
livan County Dist. Att'y, No. 99-7341, 1999 WL 1069966, at *2 (2d Cir. Nov.
12, 1999); Martinson v. DEA, No. 96-5262, 1997 WL 634559, at *1 (D.C. Cir.
July 3, 1997); Ortez v. Wash. County, 88 F.3d 804, 811 (9th Cir. 1996); Da_
vidson v. Georgia, 622 F.2d 895, 897 (5th Cir. 1980); see also Foley v. Vil
lage of Weston, No. 06-350, 2006 WL 3449414, at *5 (W.D. Wis. Nov. 28,
2006) (holding that local county government, sheriff's department, and
sheriff are not agencies under FOIA); Moreno v. Curry, No. 06-238, 2006
U.S. Dist. LEXIS 81416, at *6 (N.D. Tex. Nov. 7, 2006) (stating that FOIA

(continued...)
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*%(...continued)
does not apply to state or municipal agencies); Conlin v. Davis, No. 06
3305, 2006 U.S. Dist. LEXIS 76975, at *4 (S.D. Tex. Oct. 23, 2006) (FOIA
claim against state officials is "patently frivolous" because only federal
agencies are subject to FOIA); Brown v. City of Detroit, No. 05-60162, 2006
WL 3196297, at *1 (E.D. Mich. Sept. 11, 2006) (magistrate's recommenda
tion) (stating that FOIA "does not apply to state or local governments or
agencies"), adopted 2006 WL 3086909 (E.D. Mich. Oct. 30, 2006); Gabbard
v. Hall County, Ga., No. 06-37, 2006 U.S. Dist. LEXIS 56662, at *4 (M.D. Ga.
Aug. 14, 2006) (FOIA does not apply to state or local agencies); Nnabuihe
v. Dallas County Criminal Courts, No. 05-2115, slip op. at 2 (N.D. Tex. Jan.
25, 2006) (magistrate's recommendation) (finding no jurisdiction as FOIA
does not apply to request for state records), adopted, 2006 U.S. Dist. LEXIS
2716, at *1 (N.D. Tex. Jan. 25, 2006) (dismissing case "for want of jurisdic
tion"); Davis v. Johnson, No. 05-2060, 2005 U.S. Dist. LEXIS 12475, at *1
(N.D. Cal. June 20, 2005) (stating that a requester seeking state public de
fender records cannot use the FOIA because the Act "does not apply to the
records of an individual attorney, or of a state or county agency"); Dipietro
v. Executive Office for U.S. Attorneys, 357 F. Supp. 2d 177, 182 (D.D.C.
2004) (finding that county sheriff's department is not agency subject to
FOIA (citing Beard v. Dep't of Justice, 917 F. Supp. 61, 63 (D.D.C. 1996)));
Mount of Olives Paralegals v. Bush, No. 04-C-620, 2004 U.S. Dist. LEXIS
8085, at *6 (N.D. Ill. May 6, 2004) ("[T]he federal FOIA statute may not be
used against state agencies."); Rodgers v. Texas, No. 03-2015, 2004 WL
764946, at *2 n.1 (N.D. Tex. Apr. 7, 2004) ("FOIA does not apply to state
agencies.") (non-FOIA case); Daniel v. Safir, 175 F. Supp. 2d 474, 481
(E.D.N.Y. 2001) ("[T)here is no right of action under FOIA against state ac
tors or officials."), affd, 42 F. App'x 528 (2d Cir. 2002); Ali v. Przbyl, No. 04
03459E, 2004 WL 1682774, at *2 (W.D.N.Y. July 26, 2004) ("FOIA does not
apply to state or local agencies or state or local individuals."); McClain v.
U.S. Dep't of Justice, No. 97-C-0385, 1999 WL 759505, at *2 (N.D. Ill. Sept. 1,
1999) (dismissing FOIA claims against state attorney general because
"[p]laintiff may assert Privacy Act and Freedom of Information Act claims
against . . . federal defendants only"), affd, 17 F. App'x 471 (7th Cir. 2001);
Beard, 917 F. Supp. at 63 (holding District of Columbia Police Department
to be "local" law enforcement agency not subject to FOIA); Gillard v. U.S.
Marshals Serv., No. 87-0689, 1987 WL 11218, at *1 (D.D.C. May 11, 1987)
(holding that District of Columbia Government records are not covered by
FOIA).

** See Lau, 1999 WL 1069966, at *2 (affirming dismissal of FOIA claims
against county officials); Cruz v. Superior Court Judges, No. 04-1103, 2006
WL 547930, at *1 (D. Conn. Mar. 1, 2006) (noting that "[a] municipal police
department is not a federal agency"); Jones v. City of Indianapolis, 216
F.R.D. 440, 443 (S.D. Ind. 2003) ("The term 'agency' in the FOIA does not ap
ply to municipal agencies."); Essily v. Giuliani, No. 00-5271, 2000 WL
1154313, at *1 (S.D.N.Y. Aug. 14, 2000) ("FOIA does not apply to city agen
cies."), affd, 22 F. App'x 77 (2d Cir. 2001); McClain, 1999 WL 759505, at *2

(continued...)
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*(...continued)
(dismissing plaintiff's FOIA claims against county attorney).

*® See, e.g., Megibow v. Clerk of the U.S. Tax Court, 432 F.3d 387, 388 (2d
Cir. 2005) (per curiam) (affirming district court's conclusion that United
States Tax Court is not subject to FOIA); United States v. Casas, 376 F.3d
20, 22 (1st Cir. 2004) (stating that "[t]he judicial branch is exempt from the
Freedom of Information Act"); United States v. Choate, 102 F. App'x 634,
635 (10th Cir. 2004) (affirming district court holding that FOIA does not ap
ply to federal courts); United States v. Mitchell, No. 03-6938, 2003 WL
22999456, at *1 (4th Cir. Dec. 23, 2003) ("[F]ederal courts do not fall within
the definition of 'agency' under FOIA.") (non-FOIA case); United States v.
Alcorn, 6 F. App'x 315, 317 (6th Cir. 2001) (holding that "the federal courts
are specifically excluded from FOIA's definition of 'agency") (non-FOIA
case); Gaydos v. Mansmann, No. 98-5002, 1998 WL 389104, at *1 (D.C. Cir.
June 24, 1998) (per curiam); Warth v. Dep't of Justice, 595 F.2d 521, 523
(9th Cir. 1979); United States v. Neal, No. 90-0003, 2007 U.S. Dist. LEXIS
10176, at *2 (D. Ariz. Feb. 13, 2007) (federal district courts are not agencies
under FOIA); Scott v. United States, No. 98-CR-00079, 2006 WL 4031428, at
*1 (E.D.N.C. May 9, 2006) (federal courts are not agencies under FOIA),
aff'd, No. 06-7197, 2006 WL 2852999 (4th Cir. Oct. 3, 2006); Benjamin v. U.S.
Dist. Court, No. 05-941, 2005 WL 1136864, at *1 (M.D. Pa. May 13, 2005)
(explaining that United States courts are not "agencies" under FOIA); see
also Andrade v. U.S. Sentencing Comm'n, 989 F.2d 308, 309-10 (9th Cir.
1993) (Sentencing Commission, as independent body within judicial
branch, is not subject to FOIA); United States v. Richardson, No. 2001-10,
2007 U.S. Dist. LEXIS 77, at *3 (W.D. Pa. Jan. 3, 2007) (federal grand jury is
not agency under FOIA); Carter v. U.S. 6th Circuit of Appeal, No. 05-134,
2005 WL 1138828, at *1 (E.D. Tenn. May 12, 2005); Woodruff v. Office of the
Pub. Defender, No. 03-791, slip op. at 3 (N.D. Cal. June 3, 2004) (Federal
Public Defender's Office, which is controlled by courts, is not agency under
FOIA); Wayne Seminoff Co. v. Mecham, No. 02-2445, 2003 U.S. Dist. LEXIS
5829, at *20 (E.D.N.Y. Apr. 10, 2003) ("[T]he Administrative Office of the
United States Courts is not an agency for purposes of FOIA."), affd, 82 F.
App'x 740 (2d Cir. 2003); Maydak v. U.S. Dep't of Justice, 254 F. Supp. 2d
23,40 (D.D.C. 2003) ("[A] United States probation office is not subject to the
FOIA's disclosure requirements because it is an arm of the federal courts.");
United States v. Ford, No. 96-00271-01, 1998 U.S. Dist. LEXIS 16438, at *1
(E.D. Pa. Oct. 21, 1998) ("The Clerk of Court, as part of the judicial branch,
is not an agency as defined by FOIA."); cf. Callwood v. Dep't of Prob., 982 F.
Supp. 341, 342 (D.V.I. 1997) ("[T]he Office of Probation is an administrative
unit of [the] Court . .. [and] is not subject to the terms of the Privacy Act.").

* See, e.g., United We Stand Am. v. IRS, 359 F.3d 595, 597 (D.C. Cir.
2004) ("The Freedom of Information Act does not cover congressional docu
ments."); Dow Jones & Co. v. Dep't of Justice, 917 F.2d 571, 574 (D.C. Cir.
1990) (holding that Congress is not an agency for any purpose under
FOIA); Dunnington v. DOD, No. 06-0925, 2007 U.S. Dist. LEXIS 715, at *3

(continued...)
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and private citizens® are not subject to the FOIA. Nor does the FOIA apply
to a presidential transition team.®

*%(...continued)

(D.D.C. Jan. 8, 2007) (ruling that United States Senate and House of Repre
sentatives are not agencies under FOIA); see also Mayo v. U.S. Gov't Print
ing Office, 9 F.3d 1450, 1451 (9th Cir. 1994) (deciding that Government
Printing Office is part of congressional branch and therefore is not subject
to FOIA); Owens v. Warner, No. 93-2195, slip op. at 1 (D.D.C. Nov. 24, 1993)
(ruling that office of Senator John Warner is not subject to FOIA), summary
affirmance granted, No. 93-5415, 1994 WL 541335 (D.C. Cir. May 25, 1994).

°” See, e.d., Henderson v. Office & Profl Employees Int'l Union, 143 F.
App'x 741, 744 (9th Cir. 2005) (finding that the "district court properly dis
missed [the FOIA claim] because the defendants are not 'agencies' and
therefore cannot be held liable under the FOIA"); Henderson v. Sony Pic
tures Entm't, Inc., 135 F. App'x 934, 935 (9th Cir. 2005) (finding that the
"district court properly dismissed [a FOIA claim] because the defendants
are not 'agencies' and therefore cannot be held liable under the FOIA"); Mit_
chell, 2003 WL 22999456, at *1 ("[P]rivate counsel and law firms are not
subject to FOIA."); In re Olsen, No. UT-98-088, 1999 Bankr. LEXIS 791, at
*11 (B.A.P. 10th Cir. June 24, 1999) (holding that chapter seven bankruptcy
trustee is not an agency under FOIA); Buemi v. Lewis, No. 94-4156, 1995
WL 149107, at *2 (6th Cir. Apr. 4, 1995) (concluding that the FOIA applies
only to federal agencies and not to private individuals); Furlong v. Cochran,
No. 06-05443, 2006 WL 3254505, at *1 (W.D. Wash. Nov. 9, 2006) (ruling
that lawyer and law firm are not agencies under FOIA); Torres v. Howell,
No. 03-2227, 2004 U.S. Dist. LEXIS, at *8 (D. Conn. Dec. 6, 2004) (concluding
that plaintiff cannot state FOIA claim against private business and nonfed
eral attorney); BDX Inc. v. U.S. Dep't of Justice, No. 02-0826, slip op. at 17
18 (N.D. Ind. June 2, 2004) (concluding that because a private trustee was
"neither a Department employee nor its agent" his records were not agency
records); Allnutt v. U.S. Dep't of Justice, 99 F. Supp. 2d 673, 678 (D. Md.
2000) (holding that records possessed by private trustee acting as agent of
United States Trustee are not "agency records" subject to FOIA), affd sub
nom. Allnut v. Handler, 8 F. App'x 225 (4th Cir. 2001); Simon v. Miami
County Incarceration Facility, No. 05-191, 2006 WL 1663689, at *1 (S.D.
Ohio May 5, 2006) (stating that a communications company "is not subject
to the FOIA") (appeal pending); Germosen v. Cox, No. 98 Civ. 1294, 1999
WL 1021559, at *20 (S.D.N.Y. Nov. 9, 1999) (noting that "there is no authori
ty in the FOIA or Privacy Act obligating . . . private individuals to maintain
or make available documents to the public"); Allnutt v. U.S. Trustee, Region
Four, No. 97-02414, slip op. at 6 (D.D.C. July 31, 1999) (holding private
trustee of bankruptcy estates is not subject to FOIA even though trustee
"cooperates [with]| and submits regular reports to the United States Trust
ee," who is subject to FOIA), appeal dismissed for lack of juris., No. 99-5410
(D.C. Cir. Feb. 2, 2000).

®8 See Ill. Inst. for Continuing Legal Educ. v. U.S. Dep't of Labor, 545 F.
(continued...)
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Offices within the Executive Office of the President whose functions
are limited to advising and assisting the President also do not fall within
the definition of "agency";*® such offices include the Offices of the President
and of the Vice President, as well as their respective staffs.”®> The Court of
Appeals for the District of Columbia Circuit illustrated this functional defi
nition of "agency" when it held that the former Presidential Task Force on
Regulatory Relief -- chaired by the Vice President and composed of several

cabinet members -- was not an agency subject to the FOIA because the

%%(...continued)
Supp. 1229, 1231-33 (N.D. Ill. 1982); see also FOIA Update, Vol. IX, No. 4, at
3-4 ("FOIA Counselor: Transition Team FOIA Issues"); cf. Wolfe v. HHS, 711
F.2d 1077, 1079 (D.C. Cir. 1983) (treating presidential transition team as not
agency subject to FOIA and citing with approval Ill. Inst., 545 F. Supp. at
1231-33) (dicta).

%9 S. Conf. Rep. No. 93-1200, at 14 (1974), reprinted in 1974 U.S.C.C.A.N.
6285, 6293; see, e.d., Judicial Watch, Inc. v. Dep't of Energy, 412 F.3d 125,
127 (D.C. Cir. 2005) (concluding that the National Energy Policy Develop
ment Group was not an agency subject to the FOIA, because "its sole func
tion [was] to advise and assist the President" (citing Meyer v. Bush, 981
F.2d 1288, 1292 (D.C. Cir. 1993))); Rushforth v. Council of Econ. Advisers,
762 F.2d 1038, 1042-43 (D.C. Cir. 1985) (ruling that Council of Economic Ad
visers is not an agency under FOIA); Nation Co. v. Archivist of the United
States, No. 88-1939, slip op. at 5-6 (D.D.C. July 24, 1990) (finding that Tow
er Commission is not an agency under FOIA); Nat'l Sec. Archive v. Execu
tive Office of the President, 688 F. Supp. 29, 31 (D.D.C. 1988) (concluding
that Office of Counsel to President is not an agency under FOIA), affd sub
nom. Nat'l Sec. Archive v. Archivist of the United States, 909 F.2d 541 (D.C.
Cir. 1990); see also FOIA Update, Vol. XIV, No. 3, at 6-8 (Department of
Justice memorandum specifying consultation process for agencies pos
sessing White House-originated records or White House-originated
information located in response to FOIA requests).

% See Nat'l Sec. Archive v. Archivist of the United States, 909 F.2d 541,
544 (D.C. Cir. 1990) ("The Supreme Court has made clear that the Office of
the President is not an 'agency' for purposes of the FOIA." (citing Kissinger
v. Reporters Comm. for Freedom of the Press, 445 U.S. 136, 156 (1980))); Ju_
dicial Watch, Inc. v. Nat'l Energy Policy Dev. Group, 219 F. Supp. 2d 20, 55
(D.D.C. 2002) ("[T]he Vice President and his staff are not 'agencies' for pur
poses of the FOIA.") (non-FOIA case); McDonnell v. Clinton, No. 97-1535,
1997 WL 33321085, at *1 (D.D.C. July 3, 1997) (holding that "Office of the
President, including its personal staff . . . whose sole function is to advise
and assist the President, does not fall within the definition of agency" (cit
ing Kissinger v. Reporters Comm. for Freedom of the Press, 445 U.S. 136,
150-55 (1980))), affd, 132 F.3d 1481 (D.C. Cir. 1997) (unpublished table de
cision); cf. Sweetland v. Walters, 60 F.3d 852, 855-56 (D.C. Cir. 1995) (find
ing that the Executive Residence staff, which is "exclusively dedicated to
assisting the President in maintaining his home and carrying out his vari
ous ceremonial duties," is not an agency under the FOIA).
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cabinet members acted not as heads of their departments "but rather as
the functional equivalents of assistants to the President."®

Under this functional definition of "agency," however, executive
branch entities whose responsibilities exceed merely advising and assist
ing the President generally are considered "agencies" under the FOIA.%
For example, the D.C. Circuit concluded that the Council on Environmental
Quality (a unit within the Executive Office of the President) was an agency
subject to the FOIA because its investigatory, evaluative, and recommend
atory functions exceeded merely advising the President.”® On the other
hand, when the D.C. Circuit evaluated the structure of the NSC, its proximi
ty to the President, and the nature of the authority delegated to it, the D.C.
Circuit determined that the NSC is not an agency subject to the FOIA.**

Finally, it should be noted that Congress has removed from the scope
of the FOIA certain parts of the operations of some intelligence agencies.
Most recently, through the National Defense Authorization Act for Fiscal
Year 2006,% Congress placed the "operational files" of the Defense Intelli
gence Agency beyond the scope of the FOIA.*® Section 933(a) of that Act
adds a new section to the National Security Act of 1947 that provides that
"[t]he Director of the Defense Intelligence Agency, in coordination with the
Director of National Intelligence, may exempt operational files of the De

®! Mevyer v. Bush, 981 F.2d 1288, 1294 (D.C. Cir. 1993); cf. Judicial Watch,
Inc. v. Clinton, 76 F.3d 1232, 1234 (D.C. Cir. 1996) (holding that trust estab
lished to assist President Clinton with personal legal expenses is not sub
ject to Federal Advisory Committee Act, 5 U.S.C. app. 2 (2000), because
"[a]dvice on the legal or ethical implications of presidential fund-raising for
personal purposes . . . does not involve 'policy"); Ass'n of Am. Physicians &
Surgeons v. Clinton, 997 F.2d 898, 911 (D.C. Cir. 1993) (declaring that Presi
dent's Task Force on National Health Care Reform, composed of cabinet of
ficials and chaired by First Lady, was not subject to Federal Advisory Com
mittee Act).

%2 See Soucie v. David, 448 F.2d 1067, 1075 (D.C. Cir. 1971); see also Ryan
v. Dep't of Justice, 617 F.2d 781, 784-89 (D.C. Cir. 1980).

® Pac. Legal Found. v. Council on Envtl. Quality, 636 F.2d 1259, 1263
(D.C. Cir. 1980) (holding that Council on Environmental Quality is an agen
cy under FOIA); cf. Energy Research Found. v. Def. Nuclear Facilities Safe
ty Bd., 917 F.2d 581, 584-85 (D.C. Cir. 1990) (determining that Defense Nuc
lear Facilities Safety Board is an agency because of its multiple functions).

® Armstrong v. Executive Office of the President, 90 F.3d 553, 559-65
(D.C. Cir. 1996).

° Pub. L. No. 109-163, § 933(a), 119 Stat. 34 (2006) (codified at 50
U.S.C.A. § 432c (West Supp. 2006).

% 1d.; see also 50 U.S.C.A. § 432b (West Supp. 2006) (providing same
protective treatment to "operational files" of NSA).
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fense Intelligence Agency from the provisions of [the FOIA], which require
publication, disclosure, search, or review in connection therewith."®’

This special statutory protection is quite similar to counterpart Ex
emption 3 provisions that have been relied on by such other intelligence
agencies as the CIA, the NSA, the National Reconnaissance Office, and the
National Geospatial-Intelligence Agency (formerly the National Imaging
and Mapping Agency and before that the Defense Mapping Agency).?® In
fact, it was more than two decades ago that the CIA became the first enti
ty to obtain such special FOIA treatment for its "operational files" through
the Central Intelligence Agency Information Act of 1984.%° Under these
unique "operational file" protective aspects of FOIA administration, these
specific intelligence agencies, once any regulatory implementation is con
ducted, are not subject to the FOIA for these areas of their operations. (For
further discussions of this subject, see Exemption 1, "Operational Files"
Statutes, below, and Exemption 3, "Operational Files" Provisions, below.)

"Agency Records"

The Supreme Court has articulated a basic, two-part test for deter
mining what constitutes "agency records" under the FOIA: "Agency rec
ords" are records that are (1) either created or obtained by an agency, and
(2) under agency control at the time of the FOIA request.”” Inasmuch as
the "agency record" analysis usually hinges upon whether an agency has
sufficient "control" over a record,’ courts have identified four relevant fac

®”50 U.S.C.A. § 432c (West Supp. 2006).

% See 50 U.S.C.A. §§ 403-5b, 403-5d (2000 & Supp. III 2003); see also
FOIA Post, "Agencies Rely on Wide-Range of Exemption 3 Statutes" (posted
12/16/03) (observing that 2003 enactment regarding NSA parallels other
Exemption 3 statutes that intelligence agencies such as CIA, National Re
connaissance Office, and National Geospatial-Intelligence Agency have re
lied on for number of years).

%50 U.S.C.A. § 431 (2003 & West Supp. 2006); see also FOIA Update,
Vol. V, No. 4, at 1-2 (discussing statutory removal of CIA "operational files"
from scope of FOIA as threshold matter).

70 U.S. Dep't of Justice v. Tax Analysts, 492 U.S. 136, 144-45 (1989) (hold
ing that court opinions in agency files are agency records); Judicial Watch,
Inc. v. U.S. Dep't of Energy, 412 F.3d 125, 132 (D.C. Cir. 2005) (holding that
records of agency employees detailed to the National Energy Policy Devel
opment Group (NEPDG), chaired by the Vice President, were not agency
records when "as a practical matter," the detailees were employees of the
NEPDG, not of the agency).

! See, e.g., Int'1 Bhd. of Teamsters v. Nat'l Mediation Bd., 712 F.2d 1495,
1496 (D.C. Cir. 1983) (determining that submission of gummed-label mail
(continued...)
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tors for an agency to consider when making such a determination:

(1) the intent of the record's creator to retain or relinquish control
over the record;”?

(2) the ability of the agency to use and dispose of the record as it
sees fit;"?

(3) the extent to which agency personnel have read or relied upon
the record:” and

(4) the degree to which the record was integrated into the agency's

"}(...continued)
ing list as required by court were not sufficient to give "control" over record
to agency); McErlean v. U.S. Dep't of Justice, No. 97-7831, 1999 WL 791680,
at *11 (S.D.N.Y. Sept. 30, 1999) (finding that agency had no "control" over
requested records because it assented to restrictions on their dissemina
tion and use that were requested by confidential source who provided
them); KDKA v. Thornburgh, No. 90-1536, 1992 U.S. Dist. LEXIS 22438, at
*16-17 (D.D.C. Sept. 30, 1992) (concluding that Canadian Safety Board re
port of aircrash, although possessed by NTSB, is not under agency "con
trol," because of restrictions on its dissemination imposed by Convention
on International Civil Aviation); Teich v. FDA, 751 F. Supp. 243, 248-49
(D.D.C. 1990) (holding that documents submitted to FDA in "legitimate
conduct of its official duties" are agency records notwithstanding FDA's
presubmission review regulation allowing submitters to withdraw their
documents from agency's files (quoting Tax Analysts, 492 U.S. at 145));
Rush v. Dep't of State, 716 F. Supp. 598, 600 (S.D. Fla. 1989) (finding that
correspondence between former ambassador and Henry Kissinger (then
Assistant to the President) were agency records of Department of State as
it exercised control over them); McCullough v. FDIC, No. 79-1132, 1980 U.S.
Dist. LEXIS 17685, at *6 (D.D.C. July 28, 1980) (concluding that state report
transmitted to FDIC remains under control of state and is not agency rec
ord under FOIA in light of state confidentiality statute, but that other re
ports transmitted to agency by state regulatory authorities might be agen
cy records because "it is questionable whether [state authorities] retained
control" over them); see also FOIA Update, Vol. XIII, No. 3, at 5 (advising
that records subject to "protective order" issued by administrative law
judge remain within agency control and are subject to FOIA).

2 Burka v. HHS, 87 F.3d 508, 515 (D.C. Cir. 1996) (quoting Tax Analysts
v. U.S. Dep't of Justice, 845 F.2d 1060, 1069 (D.C. Cir. 1988)).

73 Id
74 Id
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record systems or files.”

Agency "control" is also the predominant consideration in determining the
"agency record" status of records that are either generated’® or main

® 1d.; see also Consumer Fed'n of Am. v. USDA, 455 F.3d 283, 288 n.7
(D.C. Cir. 2006) (noting four relevant factors discussed in Burka, 87 F.3d at
515); Judicial Watch, Inc. v. Dep't of Energy, 412 F.3d 125, 127 (D.C. Cir.
2005) (holding that "records created or obtained by employees detailed
from an agency to the NEPDG [an advisory group within the Office of the
Vice President]| are not 'agency records' subject to disclosure under the
FOIA"); Missouri v. U.S. Dep't of Interior, 297 F.3d 745, 750-51 (8th Cir. 2002)
(holding that records maintained in an agency office by an agency employ
ee who was acting as the full-time coordinator of a nonprofit organization
that had a "cooperative" relationship with the agency were not "agency rec
ords," because they were not integrated into agency files and were not
used by the agency in the performance of its official functions); Katz v.
NARA, 68 F.3d 1438, 1442 (D.C. Cir. 1995) (holding that autopsy x-rays and
photographs of President Kennedy, created and handled as personal prop
erty of Kennedy estate, are presidential papers, not records of any agency);
Gen. Elec. Co. v. NRC, 750 F.2d 1394, 1400-01 (7th Cir. 1984) (determining
that agency "use" of internal report submitted in connection with licensing
proceedings renders report an agency record); Wolfe v. HHS, 711 F.2d 1077,
1079-82 (D.C. Cir. 1983) (holding that transition team records, although
physically maintained within "four walls" of agency, were not agency rec
ords under FOIA); Judicial Watch, Inc. v. Clinton, 880 F. Supp. 1, 11-12
(D.D.C. 1995) (following Wash. Post v. DOD, 766 F. Supp. 1, 17 (D.D.C.
1991), to find that transcript of congressional testimony provided "solely for
editing purposes," with cover sheet restricting dissemination, is not an
agency record), affd on other grounds, 76 F.3d 1232 (D.C. Cir. 1996); Mar_
zen v. HHS, 632 F. Supp. 785, 801 (N.D. Ill. 1985) (declaring that records
created outside federal government which "agency in question obtained
without legal authority" are not agency records), affd on other grounds, 825
F.2d 1148 (7th Cir. 1987); Ctr. for Nat'l Sec. Studies v. CIA, 577 F. Supp. 584,
586-90 (D.D.C. 1983) (holding that agency report, prepared "at the direct re
quest of Congress" with intent that it remain secret and transferred to
agency with congressionally imposed "conditions" of secrecy, is not an
agency record); cf. SDC Dev. Corp. v. Mathews, 542 F.2d 1116, 1120 (9th
Cir. 1976) (reaching "displacement-type" result for records governed by Na
tional Library of Medicine Act (last codified at 42 U.S.C. 8§88 275-280a-1
(1982)); Baizer v. U.S. Dep't of the Air Force, 887 F. Supp. 225, 228-29 (N.D.
Cal. 1995) (holding that database of Supreme Court decisions, used for ref
erence purposes or as research tool, is not an agency record); Waters v.
Pan. Canal Comm'n, No. 85-2029, slip op. at 5-6 (D.D.C. Nov. 26, 1985) (find
ing that Internal Revenue Code is not an agency record); FOIA Update, Vol.
XI, No. 3, at 7-8 n.32 (discussing "displacement-type" decision in SDC Dev.
Corp. v. Mathews, 542 F.2d 1116, 1120 (9th Cir. 1976)).

® See Hercules, Inc. v. Marsh, 839 F.2d 1027, 1029 (4th Cir. 1988) (hold
(continued...)
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tained”’ by a government contractor.

Another important consideration in the "agency record" analysis
sometimes is whether Congress, whose records are not subject to the
FOIA,” has manifested an intent to exert control over certain records in an

7%(...continued)
ing that an army ammunition plant telephone directory prepared by a con
tractor at government expense, bearing a "property of the U.S." legend, is
an agency record); Gilmore v. U.S. Dep't of Energy, 4 F. Supp. 2d 912, 922
(N.D. Cal. 1998) (finding that video conferencing software created by pri
vately owned laboratory is not an agency record); Tax Analysts v. U.S.
Dep't of Justice, 913 F. Supp. 599, 607 (D.D.C. 1996) (finding that electronic
legal research database contracted by agency is not an agency record be
cause licensing provisions specifically precluded agency control), affd, 107
F.3d 923 (D.C. Cir. 1997) (unpublished table decision); Lewisburg Prison
Project, Inc. v. Fed. Bureau of Prisons, No. 86-1339, slip op. at 4-5 (M.D. Pa.
Dec. 16, 1986) (holding that training videotape provided by contractor is
not an agency record).

" See, e.g., Burka, 87 F.3d at 515 (finding data tapes created and pos
sessed by contractor to be agency records because of extensive supervi
sion exercised by agency, which evidenced "constructive control"); Los
Alamos Study Group v. Dep't of Energy, No. 97-1412, slip op. at 4 (D.N.M.
July 22, 1998) (determining that records created by contractor are agency
records within meaning of FOIA because government contract "establishes
[agency] intent to retain control over the records and to use or dispose of
them as they see fit" and agency regulation "reinforces the conclusion that
[the agency]| intends to exercise control over the material"); Chi. Tribune
Co. v. HHS, No. 95-C-3917, 1997 U.S. Dist. LEXIS 2308, at *33 (N.D. Ill. Feb.
26, 1997) (magistrate's recommendation) (finding that notes and audit anal
ysis file created by independent contractor are agency records because
they were created on behalf of (and at request of) agency and agency
maintained "effective control" over them), adopted (N.D. Ill. Mar. 28, 1997);
Rush Franklin Publ'g, Inc. v. NASA, No. 90-CV-2855, slip op. at 10 (E.D.N.Y.
Apr. 13, 1993) (finding that computer tape maintained by contractor is not
an agency record in absence of agency control); see also Sangre de Cristo
Animal Prot., Inc. v. U.S. Dep't of Energy, No. 96-1059, slip op. at 3-6
(D.N.M. Mar. 10, 1998) (holding that records that agency neither possessed
nor controlled and that were created by entity under contract with agency,
although not agency records, were accessible under agency regulation,

10 C.F.R. § 1004.3 (currently 2006), that specifically provided for public
availability of contractor records).

® See, e.g., United We Stand Am. v. IRS, 359 F.3d 595, 597 (D.C. Cir.
2004) (observing that "[t]he Freedom of Information Act does not cover con
gressional documents").
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agency's possession.” "Congressional records" may include records re
ceived by an agency from Congress,® or records generated by an agency in
response to a confidential congressional inquiry,’’ and their status will de
pend on the particular contours of the congressional reservation of control
over those records.?” In all such cases, Congress's manifestation of its in
tent to control such records cannot be accomplished on a "post hoc" basis
"long after the original creation [or] transfer of the requested documents."®
Instead, Congress's intent to exert control over the records must be evident
from the circumstances surrounding their creation or transmittal.** Other

" See, e.qg., Paisley v. CIA, 712 F.2d 686, 693 (D.C. Cir. 1983), vacated in
part on other grounds, 724 F.2d 201 (D.C. Cir. 1984) (per curiam) (noting
that if "Congress has manifested its own intent to retain control [of records
in the agency's possession], then the agency -- by definition -- cannot law
fully 'control' the documents . . . and hence they are not 'agency records").

% See, e.g., Goland v. CIA, 607 F.2d 339, 347 (D.C. Cir. 1978) (holding
that the agency was acting merely "as a 'trustee' for Congress" in retaining
a copy of a hearing transcript over which Congress "plainly" manifested an
intent to control by denominating it as “secret"); Hall v. CIA, No. 98-1319,
slip op. at 15 (D.D.C. Aug. 10, 2000) (finding that Senate committee "un
equivocally" stated its intent in writing to retain control over committee
documents that it entrusted to National Archives).

®! See Holy Spirit Ass'n v. CIA, 636 F.2d 838, 842-43 (D.C. Cir. 1980) (rec
ognizing that agency-created records can become "congressional records"),
vacated in part on other grounds, 455 U.S. 997 (1982); Judicial Watch, Inc.
v. Clinton, 880 F. Supp. 1, 12 (D.D.C. 1995) ("Even documents created by
the agencies themselves may elude FOIA's reach if prepared on request of
Congress with confidentiality restrictions."), affd, 76 F.3d 1232 (D.C. Cir.
1996).

% See United We Stand Am., 359 F.3d at 604 (concluding that only cer
tain portions of an agency-created response to a confidential congressional
inquiry were "congressional records" not subject to the FOIA, "because
Congress manifested its intent [to exert control] with respect to at most on
ly a part" of those records).

 United We Stand Am., 359 F.3d at 602; see Holy Spirit Ass'n, 636 F.2d
at 843 (concluding that Congress's "post hoc" assertion of control, which
came about "as a result of . . . the FOIA request and this litigation long
after the actual transfer" of the requested records, was "insufficient evi
dence of Congress'[s] intent to retain control over th[o]se records").

% See United We Stand Am., 359 F.3d at 600 (holding that "under all of
the circumstances surrounding the [agency's] creation and possession of
the documents," there were "sufficient indicia of congressional intent to
control" certain portions of those documents); see also Paisley, 712 F.2d at
694 ("[W]e find that neither the circumstances surrounding the creation of
the documents nor the conditions under which they were transferred to the

(continued...)
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wise, the records may not be considered to be "congressional records" be
yond the reach of the FOIA.?®

In a similar vein, agencies should take care to distinguish "agency
records" from "personal records," which are maintained by agency employ
ees but are not subject to the FOIA.?*® In determining the "personal record"
status of a record, an agency should examine "the totality of the circum
stances surrounding the creation, maintenance, and use" of the record.”’
Factors relevant to this inquiry include the purpose for which the docu
ment was created, the degree of integration of the record into the agency's
filing system, and the extent to which the record's author or other employ

%(...continued)
agencies manifests a clear congressional intent to maintain control."); Holy
Spirit Ass'n, 636 F.2d at 842 ("Nothing here either in the circumstances of
the documents' creation or in the conditions under which they were sent to
the [agency] indicates Congress'[s] intent to retain control over the rec
ords."); Goland, 607 F.2d at 348 (holding that a congressional hearing trans
cript maintained by an agency was "not an 'agency record’ but a Congres
sional document to which FOIA does not apply . . . because we believe that
on all the facts of the case Congress'[s] intent to retain control of the docu
ment is clear").

% See, e.g., Paisley, 712 F.2d at 692-93 ("In the absence of any manifest
indications that Congress intended to exert control over documents in an
agency's possession, the court will conclude that such documents are not
congressional records.").

% See, e.g., Consumer Fed'n of Am., 455 F.3d at 288-93 (holding that cal
endars of five officials were agency records where calendars were distrib
uted to other staff for business use, but that calendar of sixth official was
personal record created and used for sixth official's convenience where it
was distributed only to his secretarial staff); Bureau of Nat'l Affairs, Inc. v.
U.S. Dep't of Justice, 742 F.2d 1484, 1488-96 (D.C. Cir. 1984) (holding that
uncirculated appointment calendars and telephone message slips of agen
cy official were not agency records); Spannaus v. U.S. Dep't of Justice, 942
F. Supp. 656, 658 (D.D.C. 1996) (finding that "personal files" of attorney no
longer employed with agency were "beyond the reach of FOIA" if they were
not turned over to agency at end of employment); Forman v. Chapotan, No.
88-1151, slip op. at 14 (W.D. OKla. Dec. 12, 1988) (rejecting contention that
materials distributed to agency officials at privately sponsored seminar are
agency records), affd, No. 89-6035 (10th Cir. Oct. 31, 1989); see also FOIA
Update, Vol. IX, No. 4, at 3-4 (discussing circumstances under which presi
dential transition team documents can be regarded as "personal records"
when brought into federal agency); FOIA Update, Vol. V, No. 4, at 3-4 ("OIP
Guidance: 'Agency Records' vs. 'Personal Records").

87 Bureau of Nat'l Affairs, 742 F.2d at 1492; see also Consumer Fed'n of
Am., 455 F.3d at 287-88 (deciding case by using "totality" test articulated
in, and "template" provided by, Bureau of Nat'l Affairs, 742 F.2d at 1488-96).
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ees used the record to conduct agency business.®*

% Consumer Fed'n of Am., 455 F.3d at 287 (citing Bureau of Nat'l Affairs,
742 F.2d at 1490)); Bureau of Nat'l Affairs, 742 F.2d at 1492-93; FOIA Up
date, Vol. V, No. 4, at 3-4; see, e.g., Gallant v. NLRB, 26 F.3d 168, 171-72
(D.C. Cir. 1994) (ruling that letters written on agency time on agency
equipment by board member seeking renomination, which had been re
viewed by other agency employees but not integrated into agency record
system and over which author had not relinquished control, are not agency
records); Fortson v. Harvey, 407 F. Supp. 2d 13, 16 (D.D.C. 2005) (finding
that Army officer's notes of investigation were personal records because
notes were used only to refresh officer's memory and were neither integra
ted into agency files nor relied on by other agency employees), appeal
dismissed, No. 05-5193, 2005 WL 3789054, at *1 (D.C. Cir. Oct. 31, 2005);
Bloomberg, L.P. v. SEC, 357 F. Supp. 2d 156, 163-67 (D.D.C. 2004) (conclud
ing that computer calendar, telephone logs, and message slips of SEC
Chairman, and meeting notes of Chairman's chief of staff, were personal
records where they were created for personal use of Chairman or chief of
staff, were not incorporated into SEC files, and were not under SEC control,
even though some records were maintained by SEC personnel and were
automatically "backed-up" onto SEC computer server at regular intervals);
Inner City Press/Cmty. on the Move v. Bd. of Governors of the Fed. Reserve
Sys., No. 98-4608, 1998 U.S. Dist. LEXIS 15333, at *17 (S.D.N.Y. Sept. 30,
1998) (ruling that handwritten notes neither shared with other agency em
ployees nor placed in agency files were not "agency records" even though
they may have furthered their author's performance of his agency duties),
aff'd, 182 F.3d 900 (2d Cir. 1999) (unpublished table decision); Clarkson v.
Greenspan, No. 97-2035, slip op. at 14 (D.D.C. June 30, 1998) (holding that
notes taken by Federal Reserve Banks' employees are "personal’ because
they were maintained by authors for their own use, were not intended to
be shared with other employees, and were not made part of Banks' filing
systems), summary affirmance granted, No. 98-5349, 1999 WL 229017 (D.C.
Cir. Mar. 2, 1999); Judicial Watch, 880 F. Supp. at 11 (concluding that "tele
phone logs, calendar markings, [and] personal staff notes" not incorporated
into agency recordkeeping system are not agency records); Dow Jones &
Co. v. GSA, 714 F. Supp. 35, 39 (D.D.C. 1989) (determining that agency
head's recusal list, shared only with personal secretary and chief of staff, is
not an agency record); AFGE v. U.S. Dep't of Commerce, 632 F. Supp. 1272,
1277 (D.D.C. 1986) (finding that employee logs created voluntarily to facili
tate work are not agency records even though they contained substantive
information), affd, 907 F.2d 203 (D.C. Cir. 1990). But cf. Grand Cent. P'ship,
Inc. v. Cuomo, 166 F.3d 473, 481 (2d Cir. 1999) (rejecting agency affidavit
concerning "personal" records as insufficient and remanding case for fur
ther development through affidavits by records' authors explaining their in
tended use of records in question); Ethyl Corp. v. EPA, 25 F.3d 1241, 1247
48 (4th Cir. 1994) (finding record search inadequate because employees
were "not properly instructed on how to distinguish personal records from
agency records").
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While courts continue to apply longstanding precedent regarding the
kinds of records considered to be "personal records" in nature,®® recent case
law in this area indicates that some courts are holding agencies to closer
scrutiny regarding "personal record" determinations.”® Any agency engag
ing in an analysis to distinguish "agency records" from "personal records"
should therefore carefully consider all criteria appropriate to reaching a
conclusion®® and should memorialize the careful consideration given to
such issues by agency personnel with knowledge of the requisite consider
ations involved in such determinations.®

Agencies also should be mindful of the "agency record" status of re
search data generated through federal grants. The Omnibus Consolidated
and Emergency Supplemental Appropriations Act for Fiscal Year 1999,%
which partly overruled the longstanding Supreme Court precedent of For-
sham v. Harris,*® made certain research data generated through federal
grants subject to the FOIA.” In Forsham, the Supreme Court held that da
ta generated and maintained by private research institutions receiving fed
eral grants are not "agency records" subject to the FOIA, and that a grantor
agency is not obligated to demand such data 